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Scenario 1: Assessment, nature/purpose of recommended intervention, 
risks/benefits/alternatives are discussed. Pt agrees and signs consent. Procedure and 
planed. 

Scenario 2: Assessment, nature/purpose of recommended intervention, 
risks/benefits/alternatives are discussed. Pt refuses surgery, stating “you aren’t taking 
my leg”

Must be free of coercion 
The patient has decision making capacity 
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Focused Physical Exam:
Gen: Pt is alert, oriented to place and situation
Throat/Neck: mass right submandibular, no tracheal deviation, hoarse voice
Lungs: CTA bilaterally, no wheezes, rhonchi or rales
Heart: RRR, no murmurs 
Psych: bizarre thought content, unable to abstract 
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Assessing patient’s capacity now that he is refusing the recommended and likely life 
saving procedure. 

If there is concern patient lacks DMC then it is essential to be documented by the 
treating provider. 

The appropriate management of a patient who wishes to refuse medical care 
includes determination of decision making capacity; negotiating to encourage 
compliance; discharge planning, including the best treatment alternative; and 
documentation. 

______________________

1. Communicate a consistent choice.
Is the patient consistently refusing medical care? Is the patient 
consistently in agreement?

2. Understand relevant information.
What is the nature of the illness?

3. Appreciate the situation and the consequences. 
Risks and benefits to purposed test or treatment.
Indication. 
Alternative options.
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4. Manipulate/reason the information.
Does the patient understand the explanation of medical care that has 
been provided?
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• *Will discuss treatment that can modify decision making capacity (ie forced 
medication)

• Ganzini, L et al. Ten myths about decision-making capacity. J Am Med Dir 
Assoc. 2005 May-Jun;6(3 Suppl):S100-4.
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Modifiable: delirium, acute psychosis, uncontrolled mental illness.
Nonmodifiable: cognitive impairment, neurocognitive disorders, chronic 
mental illness. 
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Ethical consideration when patient lacks capacity however ….
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High suspicion of active TB due to symptoms and CXR findings. Pt required 
bronchoscopy to confirm dx. The health dept guides treatment for active TB which 
includes detaining patients who are not compliant (ie “TB jail”) 

Pt given high dose of antipsychotics which improved cooperation. Pt continued to 
lack insight into infection however was more cooperative with treatment plan
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by psychiatry, clinical ethics or other service.

Primary teams: have a clear questions and share your opinion with psychiatry. 
The final responsibility for determining capacity rests with the treating team; ie
“psych says patient doesn’t have capacity” is not valid

Is there an ethical concern?
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1. Identify the task: capacity to refuse medical work up? Refuse nec intervention? 
Refuse discharge plan? What about ability to consent to a complex surgery?

2. Use the 4 criteria: ask the patient their understanding of their illness, what has 
been recommended; any concerns the patient has re proposed tx plan; what’s 
their understanding of morbidity, not just mortality

3. Can we restore the patient’s capacity? If there are psychotic, use antipsychotics. If 
they are delirious, attempt to correct underlying problem. Do we have time to 
delay treatment plan in order to restore capacity?

Identify and address barriers to communication: does patient need an interpreter,
would it be better to have an in person interpreter if available; is the patient hard of 
hearing; aphasic; is writing an option? Do they need communication board?

Patient’s can have the ability to make a bad choice as long as they can reason the 
information 
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Resolution of a conflict between a provider, who wishes to provide the best possible 
medical care, and the patient, who knows his or her goals and values best, may 
require trust, communication, and compromise. Enhancing the patient-physician 
relationship and developing trust may mitigate prevention of this conflict. Mitigating 
the conflict may require negotiation and compromise to arrive at a treatment plan 
that will optimally benefit the patient. 
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DOT PHRASE 

Standardized approach including the 4 criteria offer a reliable, reproducible tool
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Task –
Essentially there are two tasks:
1) Capacity to refuse blood transfusion à pt refusing this intervention
2) Capacity to either consent to or refuse further work up for acute blood loss 

anemia. In this case patient needed abdominal CT scan, found to have a spleen 
laceration à pt agreeable to CT scan
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Identify a surrogate. Every state is different, know your statutes 

When a patient lacks capacity, a surrogate decisionmaker or applicable advance 
directive should be identified. State law varies in regard to surrogates. Some states 
require a legally appointed surrogate, and others designate a hierarchy of surrogates, 
often including spouse, adult children, or parents. For example, the 2010 Family 
Health Care Decisions Act in New York describes the following hierarchy: (1) an MHL 
Article 81 court-appointed guardian (if there is one); (2) the spouse or domestic 
partner (as defined in the act); (3) an adult child; (4) a parent; (5) a brother or sister; 
or (6) a close friend (as defined in the act).

If no surrogate is readily available, medical interventions should be undertaken, 
using the standard of what a reasonable patient would desire under those 
circumstances. 

Marco, C et al. Refusal of emergency medical treatment: case studies and ethical 
foundations. Annals of Emergency Med. 2017;(70)5:696-703.
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Ethical underpinnings:
Autonomy: decisions based on patient’s values
Beneficence: provider advocates for patient’s best interest
Nonmaleficence: Burden should not outweigh the benefit. 

7 core questions:
1. What is the likely severity of harm without intervention
2. How imminent is harm without intervention
3. What is the efficacy of the proposed intervention
4. What are the risks of the intervention
5. What is the likely emotional effect of a coerced intervention on a patient
6. What is the patient’s reason for refusal
7. What are the logistics of treating over objection
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Scenerio 1: pt with uremic encephalopathy. No clear surrogate identified. Patient’s 
capacity likely restored when delirium resolves à requires dialysis. 

Scenerio 2: pt aware of risks and benefits. Currently feeling well after receiving Abx 
therapy. Is aware he could become more sick and septic. 
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Will the patient be able to adhere to recommended treatment plan, including 
procedures, medications and appointments

Discharge home, nursing facility, AMA

What can we do to decrease risk?
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